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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Office  of  Education 

45  CFR  Part  lOOe 

Education  Appeal  Board; 

Establishment  and<Procedures 

AGENCY:  Office  of  Education,  HEW. 
action:  Interim  Final  Regulations. 

summary:  These  regulations,  published 
in  interim  final  form,  establish  the 
Education  Appeal  Board  (the  Board)  in 
the  Office  of  Education  (OE)  as 
mandated  by  Congress  in  the  Education 
Amendments  of  1978.  The  regulations 
also  establish  rules  for  the  conduct  of 
proceedings  before  the  Board. 

The  Board  will  conduct  (1)  audit 
appeal  hearings,  (2)  withholding, 
termination,  and  cease  and  desist 
hearings  initiated  by  the  U.S. 
Commissioner  of  Education  (the 
Commissioner),  and  (3)  any  other 
proceedings  designated  by  the 
Commissioner  as  being  within  the 
jurisdiction  of  the  Board. 
date:  All  written  comments  on  the 
regulations  must  be  received  on  or 
before  )uly  24, 1979. 

ADDRESS:  Written  comments  should  be 
sent  to:  Dr.  David  S.  Pollen,  U.S.  Office 
of  Education,  400  Maryland  Avenue, 
S.W.  (FOB-6,  Room  4051),  Washington, 
D.C. 20202. 

Written  comments  received  in 
response  to  this  notice  will  be  available 
for  public  inspection  at  this  address  on 
Monday  through  Friday  of  each  week 
between  8:30  a.m.  and  4  p.m.,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT*. 

Dr.  David  S.  Pollen,  Chairman,  Title  1 
Audit  Hearing  Board,  Telephone  (202) 
245-7835. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  1972  the  Commissioner  established 
the  Title  1  Audit  Hearing  Board  through 
the  publication  of  a  notice  in  the  Federal 
Register.  The  function  of  this  board  was 
to  give  State  agencies  an  impartial 
administrative  forum  in  which  to  appeal 
adverse  audit  findings  made  in  the 
course  of  Federal  audits  of  programs 
administered  under  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEA). 

Since  1972  the  Board  has  operated  as 
an  impartial  appeal  mechanism  by  using 
hearing  panels,  the  majority  of  whose 
members  are  non-govemmental 
professionals  who  have  an  interest  in 


administrative  law  and  education.  At 
present  there  are  nine  cases  under 
active  consideration  by  the  Board, 
together  with  other  cases  awaiting 
proceedings.  Seventeen  cases  have  been 
disposed  of  through  final  decision  or 
dismissal  on  the  motion  of  the  Deputy 
Commissioner  for  Elementary  and 
Secondary  Education. 

In  recent  years  it  became  apparent 
that  grantees  under  OE  State- 
administered  programs  other  than  Title 
I,  ESEA  were  in  need  of  a  similar  forum 
to  hear  their  appeals  from  adverse  audit 
findings.  Recognizing  this  need. 

Congress,  in  the  Education  Amendments 
of  1978,  added  enforcement  sections 
451-6  to  the  General  Education 
Provisions  Act.  These  sections  directed 
the  Commissioner  to  establish  an 
Education  Appeal  Board,  the  function  of 
which  is  to  conduct  audit  appeal 
hearings  involving: 

(1)  Certain  State-administered 
programs  (see  Appendix  A),  (2) 
programs  conducted  under  the  Bilingual 
Education  Act,  and  (3)  programs 
conducted  under  the  Emergency  School 
Aid  Act.  Congress  also  gave  the  Board 
authority  to  conduct  withholding  and 
termination  hearings,  cease  and  desist 
hearings,  and  other  proceedings 
designated  by  the  Commissioner. 
Termination  hearings  for  OE 
discretionary  grant  programs  previously 
were  conducted  by  the  Departmental 
Grant  Appeals  Board  in  the  Department 
of  Health,  Education,  and  Welfare  (see 
45  CFR  Part  16). 

The  Commissioner,  with  the  approval 
of  the  Secretary  of  Health,  Education, 
and  Welfare,  has  designated  the  existing 
Title  I  Audit  Hearing  Board  as  the  new 
Education  Appeal  Board.  The  Education 
Appeal  Board  will  assume  jurisdiction 
over  the  cases  previously  accepted  for 
review  by  the  Title  I  Audit  Hearing 
Board. 

B.  Summary  of  Major  Provisions 

Subpart  A  states  the  purpose  of  the 
Education  Appeal  Board,  describes  the 
membership  of  the  Board  and  its 
Hearing  Panels,  states  who  is  eligible  for 
review,  and  indicates  that  an  aggrieved 
grantee  should  appeal  to  the  Board  prior 
to  filing  a  lawsuit  for  relief. 

Subpart  B  discusses  a  final  audit 
determination,  describes  an  application 
for  review,  and  discusses  the  burden  of 
proof 

Subpart  C  describes  (a)  a  written 
notice  of  an  intent  to  withhold  or 
terminate  funds  and  (b)  an  application 
for  a  withholding  or  termination  hearing. 
Subpart  C  also  outlines  the  procedure 
for  suspending  payments  pending  the 


outcome  of  a  withholding  or  termination 
hearing. 

Subpart  D  discusses  a  cease  and 
desist  complaint,  hearing,  and  order. 

Subpart  E  sets  forth  the  Board's 
general  rules  of  procedure,  describes 
Panel  proceedings,  and  outlines  the 
presentation  of  a  case. 

Subpart  F  discusses  the  decisions  of 
the  Panel  and  the  Commissioner  in  audit 
appeal,  withholding,  and  termination 
hearings,  and  states  that  cease  and 
desist  orders  are  not  subject  to  review 
by  the  Commissioner. 

Appendix  A  lists  State-administered 
programs  within  the  audit  appeal 
jurisdiction  of  the  Board.  The  majority  of 
the  programs  are  within  the  audit  appeal 
jurisdiction  of  the  Board  by  virtue  of 
section  452  of  the  General  Education 
Provisions  Act.  Three  of  the  programs 
are  designated  by  the  Commissioner 
under  Section  451(a)(4)  of  the  Act.  by 
their  inclusion  in  Appendix  A.  as  being 
within  the  audit  appeal  jurisdiction  of 
the  Board.  These  programs  are 
considered  to  be  subject  to  all  the 
provisions  contained  in  section  452  of 
the  Act. 

Withholding,  termination,  and  cease 
and  desist  proceedings  initiated  under 
these  and  other  programs  administered 
by  authorized  OE  officials  are  also 
within  the  jurisdiction  of  the  Board  (see 
§  §  lOOe.2  (Scope)  and  lOOe.3 
[Definitions]). 

Appendix  B  contains  sections  451-6  of 
the  General  Education  Provisions  Act. 

However,  not  all  the  provisions 
contained  in  sections  451-6  of  the 
statute  are  implemented  through  these 
regulations.  Those  provisions  relate  to 
matters  beyond  the  authority  of  the 
Board,  including,  for  example, 
compromise  of  certain  claims,  use  of 
recovered  funds,  and  judicial  review. 

Major  provisions  of  the  proposed 
regulations  include  the  following: 

(a)  §  lOOe.4  Board  Membership.  There 
are  two  categories  of  Board  members. 
One  category  consists  of  those  persons 
not  employed  by  the  Federal 
government  except  in  their  capacity  as 
part-time  members  of  the  Education 
Appeal  Board.  The  second  category  of 
Board  members  consists  of  full-time 
Federal  government  employees  who 
contribute  part  of  their  time  to  the  work 
of  the  Board  and  provide  the  Board  with 
experience  in  the  Federal  grant-making 
and  administrative  process.  To  ensure 
that  the  Board  remains  impartial  in  its 
deliberations,  the  majority  of  members 
on  each  Panel  will  be  non-govemmental. 

(b)  §  lOOe.8  Exhaustion  of  remedies. 
Congress  has  provided  for  the 
establishment  of  the  Education  Appeal 
Board  in  an  effort  to  achieve  fair 
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resolution  of  certain  disputes  without 
costly  and  prolonged  litigation.  If  an 
aggrieved  party  brings  a  lawsuit  prior  to 
making  and  completing  an 
administrative  appeal,  the  commissioner 
may  move  for  dismissal  of  the  lawsuit 
on  the  basis  that  the  party  has  failed  to 
exhaust  administrative  remedies. 

(c)  §  lOOe.ll  Written  notice  of  a  final 
audit  determination.  Under  the 
Education  Amendments  of  1978.  the 
Board  will  have  jurisdiction  to  review 
final  audit  determinations  issued  in 
connection  with  programs  administered 
by  State  educational  agencies, 
administered  imder  the  Bilingual 
Education  Act,  and  administered  under 
the  Emergency  School  Aid  Act. 

The  Board  will  not  have  jurisdiction  to 
hear  appeals  from  adverse  final  audit 
determinations  involving  discretionary 
grants  fixim  OE  unless  the  grants  were 
made  under  the  Bilingual  ^ucation  Act 
or  the  Emergency  School  Aid  Act. 
However,  certain  recipients  of  other 
discretionary  grants  may  appeal  adverse 
audit  findings  to  the  Departmental  grant 
Appeals  Board  in  the  Department  of 
Health.  Education,  and  Welfare  in 
accordance  with  45  CFR  Part  16. 

(d)  S  lOOe.43  Intervention.  The 
language  of  the  proposed  regulations 
defines  a  prospective  intervenor  as  a 
person,  group,  or  agency  with  an  interest 
in  and  having  relevant  information 
about  a  given  hearing.  This  is  intended 
to  limit  intervention  to  those  who  will 
aid  the  Board  in  the  disposition  of  a 
case. 

(e)  §  100e.61(a)(ll)  Ending  of  appeals. 
The  Title  I  Audit  Hearing  Boa^  found 
that  parties  in  several  instances  were 
unduly  slow  in  presenting  their  cases. 

To  avoid  excessive  delays  in  the  future, 
these  regulations  provide  that  a  Hearing 
Panel  may  end  an  appeal  and  issue  an 
initial  decision  against  a  party  if  that  ■ 
party  does  not  meet  the  time  limits  set 
by  the  Panel  or  otherwise  delays  the 
appeal. 

(f)  S  100e.71  Written  submission  of 
cases.  In  an  effort  to  expedite  the 
processing  and  resolution  of  appeals,  a 
Hearing  Panel  will  normally  require  the 
parties  to  submit  their  cases  in  writing 
within  time  limits  set  by  the  Panel. 

C.  Efiect  of  These  Regulations 

The  regulations  are  being  published  in 
interim  final  form  so  that  they  may 
become  effective  at  the  earliest  possible 
date.  Since  sections  451-6  of  the  General 
Education  Provisions  Act  establishing 
the  Board  became  effective  March  1, 
1979,  and  the  regulations  provide  a 
necessary  basis  for  the  timely, 
systematic,  and  impartial  processing  of 
cases  within  the  Board’s  jurisdiction,  OE 


has  determined  that  it  would  be 
contrary  to  the  public  interest  to  apply 
the  rulemaking  provisions  contained  in  5 
U.S.C.  553.  The  regulations  are  also 
considered  to  relate  to  matters  of 
agency  procedure,  making  5  U.S.C.  553 
inapplicable  to  the  regulations. 

These  regulations  are  expected  to 
take  effect  45  days  after  they  are 
transmitted  to  Congress.  Regulations  are 
usually  transmitted  to  Congress  several 
days  before  they  are  published  in  the 
Federal  Register;  the  effective  date  is 
changed  by  statute  if  Congress 
disapproves  the  regulations  or  takes 
certain  adjournments.  For  information 
concerning  the  effective  date  of  these 
regulations,  call  or  write  the  OE  contact 
person  named  above. 

When  these  regulations  take  effect 
they  will  supersede  the  Notice  in  the 
Federal  Register  establishing  the  Title  I 
Audit  Hearing  Board  (37  FR  23002, 
October  27, 1972,  as  amended  by  41  FR 
28568,  July  12, 1976)  and  the  General 
Provisions  of  the  Title  I  Audit  Hearing 
Board  issued  on  March  1, 1976.  Future 
proceedings  in  all  cases  pending  before 
the  Title  1  Audit  Hearing  Board  will  be 
governed  by  these  regulations. 

The  jurisdiction  of  the  Education 
Appeal  Board  will  extend  to  final  audit 
determination  letters  issued  by 
authorized  OE  officials  on  or  after 
March  1. 1979.  The  Board  also  will 
assume  jurisdiction  over  appeals  hrom 
final  audit  determination  letters  issued 
by  authorized  OE  officials  prior  to 
March  1, 1979,  in  Title  I  programs.  The 
Board,  under  limited  circumstances,  may 
assume  jurisdiction  over  appeals  from 
final  audit  determination  letters  issued 
by'authorized  officials  prior  to  March  1. 
1979,  in  other  State-administered 
programs  for  which  no  right  of  appeal 
existed.  In  deciding  whether  to  review 
an  appeal  in  a  State-administered 
program  other  than  Title  I,  the  Board 
will  consider  such  factors  as  (1)  the 
dollar  amount  involved  in  the  audit 
appeal,  (2)  the  precedential  value  of  the 
case,  and  (3)  the  workload  of  the  Board. 

The  Education  Appeal  Board  will  also 
have  jurisdiction  over  withholding, 
termination,  and  cease  and  desist 
actions  initiated  by  authorized  OE 
officials  on  or  after  March  1, 1979. 
Termination  hearings  in  OE 
discretionary  grant  programs  are 
transferred  from  the  jurisdiction  of  the 
Departmental  Grant  Appeals  Board  to 
the  jurisdiction  of  the  Education  Appeal 
Board  by  these  regulations,  and  will  no 
longer  be  conducted  by  the 
Departmental  Grant  Appeals  Board. 

However,  some  determinations  that 
affect  OE  programs  remain  within  the 
jurisdiction  of  the  Departmental  Grant 


Appeals  Board.  For  example,  cost 
disallowances  in  OE  discretionary'  grant 
programs — other  than  discretionary 
grant  programs  conducted  under  the 
Bilingual  Education  Act  or  the 
Emergency  School  Aid  Act — are  within 
the  jurisdiction  of  the  Departmental 
Grant  Appeals  Board.  Disputes 
involving  indirect  cost  rates  or  fringe 
benefits  are  also  within  the  jurisdiction 
of  the  Departmental  Grant  Appeals 
Board  rather  than  the  Education  Appeal 
Board  (see  45  CFR  16.5(a)(5)). 

Since  these  regulations  are  published 
in  interim  final  form,  the  public  will 
have  an  opportunity  to  submit 
comments  on  the  regulations.  Comments 
received  within  60  days  of  the  date  of 
publication  of  these  regulations  will  be 
considered  in  developing  the  regulations 
in  final  form. 

D.  Citation  of  Legal  Authority 

As  required  by  section  431(a)  of  the 
General  Education  Provisions  Act,  as 
amended  (20  U.S.C.  1232(a)),  a  citation 
of  statutory  authority  for  each 
substantive  provision  has  been  placed 
in  parentheses  immediately  following 
the.  text  of  the  provision.  If  all  the 
provisions  of  a  subpart  are  supported  by 
the  same  citation,  the  citation  is  given  at 
the  end  of  the  subpart. 

(Catalog  of  Federal  Domestic  Assistance 
Number  not  applicable)  ‘ 

Dated:  April  26. 1979. 

Ernest  L.  Boyer, 

U.S.  Commissioner  of  Education. 

Approved:  May  14, 1979. 

Joseph  A.  Califano,  Jr., 

Secretary  of  Health,  Education,  and  Welfare. 

PART  lOOe— EDUCATION  APPEAL 
BOARD 

Subpart  A— Ganerai 

lOOe.l  Purpose. 

lOOe.2  Scope. 

lOOe.3  Definitions. 

lOOe.4  Board  Membership. 

lOOe.5  Panels. 

lOOe.6  Eligibility  for  review. 

lOOe.7  Choice  of  administrative  review. 

lOOe.8  Exhaustion  of  remedies. 

100e.9-100e.l0  [Reserved] 

Subpart  B — Final  Audit  Datermlnationa 

Written  Notice 

lOOe  ll  Written  notice  of  a  final  audit 
determination. 

100e.l2  Review  of  the  written  notice. 
Application  for  Review 
100e.l3  Filing  an  application  for  review. 
100e.l4  Acceptance  of  the  application  for 
review. 

100e.l5  Rejection  of  the  application  for 
review. 
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Burden  of  Proof 

lOOe.ie  Burden  of  proof. 

100e.l7-100e.20  (Reserved) 

Subpart  C— Withholding  and  Termination 

Written  Notice 

100e.21  Written  notice  of  an  intent  to 
withhold  or  terminate  funds. 

Application  for  a  Withholding  or  Termination 
Hearing 

lOOe.22  Filing  an  application  for  a 
withholding  or  termination  hearing. 
lOOe.23  Acceptance  of  the  application. 
lOOe.24  Reiection  of  the  application. 

Suspension  of  Payments 
lOOe.25  Written  notice  of  an  intent  to 
suspend  funds. 

l(X)e.26  Request  to  show  cause. 
lOOe.27  Show  cause  hearing. 
lOOe.28  Decision. 

100e.29-100e.30  [Reserved] 

Subpart  D— Caaae  and  Deaiat 

Written  Notice 

100e.31  Written  notice  of  a  cease  and  desist 
complaint. 

Hearing 

lOOe.32  Right  to  appear  at  the  cease  and 
desist  hearing. 

lOOe.33  Opportunity  to  show  cause. 

Order 

lOOe.34  Written  report  and  order. 
100e.35-100e.40  [Reserved] 

Subpart  E— Practice  and  Procedure 

General  Rules 

100e.41  Applicability  of  this  subpart. 
lOOe.42  Applicability  of  other  laws. 
lOOe.43  Intervention. 
lOOe.44  Representation  by  counsel. 
lOOe.45  Filing  of  documents. 
lOOe.46  Availability  of  decisions. 
lOOe.47  Commimications. 
lOOe.48  Transcripts. 

100e.49‘  Subpoenas. 
lOOe.50  Exchange  of  information. 
lOOe.51  Evidence. 
lOOe.52  Panel  decisions. 

100e.53  Intermediate  review. 
100e.54-100e.60  [Reserved] 

Panel  Proceedings 

100e.61  Authority  and  responsibilities  of 
Panels. 

lOOe.62  Conferences. 

100e.63-100e.70  [Reserved] 

Presentation  of  Case 

100e.71  Written  submissions  normally 
required. 

lOOe.72  Notice  of  an  evidentiary  hearing  or 
oral  proceeding. 

lOOe.73  Conduct  of  an  evidentiary  hearing 
or  oral  proceeding. 

100e.74-100e.80  [Reserved] 

Subpart  F— Decisions  and  Orders 

Final  Audit  Determinations,  Withholdings, 
and  Terminations 

100e.81  The  Panel's  decision. 
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100e.S2  Opportunity  to  comment  on  the 
Panel's  decision. 

100e.S3  The  Commissioner's  decision. 

100e.S4  Collection. 

Cease  and  Desist 

100e.S5  The  cease  and  desist  report  and 
order. 

lOOe.sa-lOOe.SO  [Reserved] 

Appendix  A— State-administered  Programs 
within  the  Audit  Appeal  Jurisdiction  of  • 
the  Education  Appeal  Board. 

Appendix  B— Text  of  the  General  Education 
Provisions  Act,  sections  451-456  (20  > 

U.S.C.  1234). 

Authority:  Sec.  1232,  Education 
Amendments  of  1978  (20  U.S.C  1234] 

Education  Appeal  Board 

Subpart  A — General 

§  1006.1  Purpose. 

The  purpose  of  these  regulations  is  to 
establish  ^e  Education  Appeal  Board  in 
the  Office  of  Education  (OE)  in 
accordance  with  section  451  of  the 
General  Education  Provisions  Act,  and 
to  set  forth  rules  for  the  conduct  of 
proceedings  before  the  Board. 

(20  U.S.C.  1234(a),  (e)). 

§  IOOe.2  Scope. 

The  Board  has  jurisdiction  to— 

(a)  Review  final  audit  determinations 
concerning  programs  that  are — 

(1)  State-administered  programs  listed 
in  Appendix  A  (see  appendix  A); 

(2)  Conducted  under  the  Bilingual 
Education  Act:  or 

(3)  Conducted  under  the  Emergency 
School  Aid  Act. 

(b)  Conduct  withholding  or 
termination  hearings  initiated  by  an 
authorized  OE  official  in  connection 
with  an  applicable  program  (see  §  lOOe.3 
[Definitions)  for  the  definition  of 
applicable  program); 

(c)  Conduct  cease  and  desist 
proceedings  initiated  by  an  authorized 
OE  official  in  connection  with  an 
applicable  program  (see  §  lOOe.3 
[Definitions)  for  the  definition  of 
applicable  program);  and 

(d)  Conduct  other  proceedings  as 
designated  by  the  Commissioner  of 
Education  (the  Commissioner)  in  the 
Federal  Renter. 

(20  U.S.C.  1234(a)) 

§  100e.3  Definitions. 

“Appellant”  means  a  State  or  local 
educational  agency  or  other  recipient 
that  requests — 

(a)  A  review  of  a  final  audit 
determination;  or 

(b)  A  withholding  or  termination 
hearing. 


“Applicable  program”  means  any 
program  administered  by  an  authorized 
OE  official.  This  definition — 

(a)  Applies  only  in  the  context  of 
withliolding  or  termination  hearings  and 
cease  and  desist  hearings; 

(b)  Includes  programs  that  have  been 
delegated  to  OE,  such  as  the  Emergency 
School  Aid  Act; 

(c)  Does  not  include  the  following 
student  assistance  programs  authorized 
by  Title  IV  and  governed  by  section 
497A  of  the  Higher  Education  Act  of 
1965: 

(1)  National  Direct  Student  Loan 
Programs. 

(2)  College  Work-Study  Programs. 

(3)  Supplemental  Educational 
Opportunity  Grant  Programs. 

(4)  Guaranteed  Student  Loan 
Programs. 

(5)  Basic  Educational  Opportunity 
Grant  Programs. 

“Authorized  OE  official”  means — 

(a)  The  Conunissioner,  or 

(b)  A  person  employed  by  OE  who 
has  been  designated  to  act  under  the 
Commissioner’s  authority. 

“Board”  means  the  Education  Appeal 
Board  of  OE. 

“Board  Chairperson”  means  the  Board 
member  designated  by  the  Secretary  of 
the  Department  of  Health,  Education, 
and  Welfare  to  serve  as  administrative 
officer  of  the  Board. 

“Cease  and  desist”  means  to 
discontinue  a  prohibited  practice  or 
initiate  a  required  practice. 

“Final  audit  determination”  means  a 
written  notice  issued  by  an  authorized 
OE  official  disallowing  expenditures 
made  by  a  recipient 
“Hearing”  means  any  review 
proceeding  conducted  by  the  Board.  A 
hearing  may  include  a  conference,  a 
review  of  written  submissions,  an  oral 
proceeding,  or  a  full  evidentiary  hearing. 

"Panel”  means  an  Education  Appeal 
Board  Panel  (see  S  lOOe.5  [Panels)). 

“Panel  Chairperson”  means  the 
person  designated  by  the  Board 
Chairperson  to  serve  as  the  presiding 
officer  of  a  Panel. 

“Party”  means — 

(a)  The  recipient  requesting  or 
appearing  at  a  hearing  under  these 
regulations; 

(b)  The  authorized  OE  official  who 
issued  the  final  audit  determination 
being  appealed,  the  notice  of  an  intent 
to  withhold  or  terminate  funds,  or  the 
cease  and  desist  complaint;  and 

(c)  Any  person,  group,  or  agency  that 
files  an  acceptable  application  to 
intervene  (see  S  lOOe.43  [Intervention)). 

“Recipient”  means  the  named  party  or 
entity  that  receives  Federal  funds  under 
an  OE  grant  or  cooperative  agreement. 
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This  definition  does  not  extend  to 
procurement  contracts. 

“Suspension”  means  temporarily 
stopping  payment  of  Federal  funds  to  a 
recipient  and  stopping  the  recipient’s 
authority  to  charge  costs  to  a  program, 
pending  the  outcome  of  a  withholding  or 
termination  hearing. 

“Termination”  means  ending  the 
payment  of  Federal  funds  to  a  recipient 
and  ending  the  recipient’s  authority  to 
charge  costs  to  a  program. 

“Withholding”  means  stopping 
payment  of  Federal  funds  to  a  recipient 
and  stopping  the  recipient’s  authority  to 
charge  costs  to  a  program,  for  the  period 
of  time  the  recipient  is  in  violation  of  a 
requirement. 

§  100e.4  Board  membership. 

The  Board  consists  of  15  to  30 
members.  Not  more  than  one-third  of  the 
Board  members  may  be  employees  of 
the  Department  of  Health,  Education, 
and  Welfare. 

(20  U.S.C.  1234(c)) 

§  lOOe.S  Panels 

(a) (1)  For  each  proceeding  before  the 
Board,  the  Board  Chairperson  selects  a 
Panel,  consisting  of  at  least  three 
members  of  the  Board,  and  designates 
one  of  the  Panel  members  as  Panel 
Chairperson. 

(2)  The  Board  Chairperson  may 
designate  the  entire  Board  to  sit  as  a 
Panel  for  any  case  of  class  of  cases. 

(b)  A  majority  of  the  members  of  a 
Panel  must  be  members  of  the  Board 
who,  except  for  their  service  with  the 
Board,  are  not  employees  of  the  Federal 
Government. 

(c)  No  Board  member  who  is  a  party 
to,  or  has  or  has  had  any  responsibility 
for  the  particular  matter  assigned  to  a 
Panel,  may  serve  on  that  Panel. 

(20  U.S.C.  1234(d)) 

§  100e.6  Eligibility  for  review. 

(a)  Review  under  these  regulations  is 
open  to  a  recipient  that  receives  a 
written  notice  of — 

(1)  A  Hnal  audit  determination; 

(2)  An  intent  to  withhold  or  terminate 
funds; 

(3)  A  cease  and  desist  complaint;  or 

(4)  Any  other  proceeding  designated 
by  the  Commissioner. 

(b)  The  recipient  must  have  received 
the  written  notice  from  an  authorized 
OE  official. 

(20  U.S.C.  1234(a)) 

§  100e.7  Exhaustion  of  remedies. 

If  a  recipient  receives  a  written  notice 
referred  to  in  §  lOOe.6  (Eligibility  for 
review)  and  brings  a  lawsuit  to 
challenge  that  notice  without  first 


making  and  completing  a  timely  and 
proper  administrative  appeal,  the' 
recipient  has  failed  to  exhaust 
administrative  remedies  and  the 
Commissioner  may  move  for  dismissal 
of  the  lawsuit  on  that  basis. 

§§  100e.8-100e.10  [Reservedl 

Subpart  B — Final  Audit  Determinations 

Written  Notice 

§  IOOe.1 1  Written  notice  of  a  final  audit 
determination. 

(a)  An  authorized  OE  official  may 
issue  written  notice  of  a  final  audit 
determination  to  a  recipient  in 
connection  with  the  following: 

(1)  State-administered  programs  listed 
in  appendix  A  (see  appendix  A). 

(2)  Programs  administered  under  the 
Bilingual  Education  Act. 

(3)  Programs  administered  under  the 
Emergency  School  Aid  Act. 

(b)  The  written  notice — 

(1)  contains  a  listing  of  the  disallowed 
expenditures  made  by  the  recipient; 

(2)  Indicates  the  reasons  for  the  final 
audit  determination  in  sufiicient  detail 
to  allow  the  recipient  to  respond — for 
example,  by  referring  to  the  relevant 
parts  of  a  separate  document,  such  as  an 
audit  report; 

(3)  Advises  the  recipient  that  it  must 
repay  the  disallowed  expenditures  to 
OE  or  within  30  calendar  days  of  its’ 
receipt  of  the  written  notice,  request  a 
review  by  the  Board  of  the  final  audit 
determination;  and 

(4)  Is  sent  to  the  recipient  by  certified 
mail  with  return  receipt  requested. 

(20  U.S.C.  1234a(a)) 

§  100e.12  Review  of  the  written  notice. 

(a)  The  Board  Chairperson  reviews 
the  written  notice  of  the  final  audit 
determination  after  an  application  for 
review  is  received  (see  §  100e.l3  [Filing 
an  application  for  review))  to  insure  that 
the  written  notice  meets  the 
requirements  of  §  lOOe.ll(b)  (Written 
notice  of  a  final  audit  determination). 

(b)  If  the  Board  Chairperson  decides 
that  the  written  notice  does  not  meet  the 
requirements  of  §  lOOe.ll(b)  (Written 
notice  of  a  final  audit  determination), 
the^oard  Chairperson  returns  the 
determination  to  the  official  who  issued 
it,  so  that  the  determination  may  be 
properly  modified. 

(c)  If  the  official  makes  the 
appropriate  modification  and  the 
recipient  wishes  to  pursue  its  appeal  to 
the  Board,  the  recipient  shall  amend  its 
application  for  review  within  30 
calendar  days  of  the  date  it  receives  the 
modification. 

(20U.S.C.1234a(b)) 


Application  for  Review 

§  100e.13  Filing  an  application  for  review. 

(a)  An  appellant  seeking  review  of  a 
final  audit  determination  by  the  Board 
shall  file  a  written  application  for 
review  with  the  Board  Chairperson. 

(b)  In  the  application  for  review,  the 
appellant  shall  attach  a  copy  of  the 
written  determination,  and  shall,  to  the 
satisfaction  of  the  Board  Chairperson — 

(1)  Identify  the  issues  and  facts  in 
dispute;  and 

(2)  State  the  appellant’s  position, 
together  with  the  pertinent  facts  and 
reasons  supporting  that  position. 

(c)  The  appellant  shall  file  the 
application  for  review  within  30 
calendar  days  after  the  date  it  receives 
the  written  notice  of  the  final  audit 
determination,  unless  the  Board 
Chairperson  grants  an  extension  of  time 
for  a  good  reason. 

§  100e.14  Acceptance  of  the  application 
for  review. 

(a)  If  the  Board  Chairperson  decides 
that  an  application  for  review  satisfies 
the  requirements  of  §  100e.l3  (Filing  an 
application  for  review),  the  Board 
Chairperson  issues  a  notice  of  the 
acceptance  of  the  application  to  the 
appellant  and  the  a'uthorized  OE  o^icial 
who  issued  the  final  audit 
determination. 

(b)  The  Board  Chairperson  publishes  a 
notice  of  acceptance  of  the  application 
in  the  Federal  Register  prior  to  the 

.scheduling  of  initial  proceedings. 

(c)  If  an  acceptable  application  is 
filed,  the  Board  Chairperson  refers  the 
appeal  to  a  Panel,  arranges  for  the 
scheduling  of  initial  proceedings,  and 
forwards  to  the  Panel  and  parties  an 
initial  hearing  record  that  includes — 

(1)  The  final  audit  determination; 

(2)  The  application  for  review;  and 

(3)  Other  relevant  documents,  such  as 
audit  reports. 

§  100e.15  Rejection  of  the  application  for 
review. 

(a)  If  the  Board  Chairperson 
determines  that  an  application  for 
review  does  not  satisfy  the  requirements 
of  §  100e.l3  (Filing  an  application  for 
review),  the  Board  Chairperson  returns 
the  application  to  the  appellant,  together 
with  the  reasons  for  the  rejection,  by 
certified  mail  with  return  receipt 
requested. 

(b)  The  appellant  has  20  calendar 
days  after  the  date  it  receives  the  notice 
of  rejection  to  file  an  acceptable 
application. 

(c)  If  an  application  for  review  is 
rejected  two  times,  OE  takes 
appropriate  administrative  action  to 
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collect  the  expenditures  disallowed  in 
the  Hnal  audit  determination. 

(20  U.S.C.  1234a(b)] 

Burden  Proof 

§  I00e.16  Burden  of  proof. 

The  appellant  shall  present  its  case 
first  and  has  the  burden  of  proving  the 
allowability  of  the  expenditures 
challenged  in  the  final  audit 
determination. 

(20  U.S.C.  1234a(b)) 

§  100e.17-100e.20  [Reserved] 

Subpart  C— Withholding  and 
Termination 

Written  Notice 

§  100e.21  Written  notice  of  an  intent  to 
withhoid  or  terminate  funds. 

(a)  An  authorized  OE  official  may 
issue  a  written  notice  of  an  intent  to 
withhold  or  terminate  funds  to  a 

^recipient  under  an  applicable  program. 

(b)  The  written  notice — 

(1)  States  the  facts  that  indicate  the 
recipient  failed  to  comply  substantially 
with  a  requirement  that  applies  to  the 
funds; 

(2)  Cites  the  requirement  that  is  the 
basis  for  the  alleged  failure  to  comply: 

(3)  Advises  the  recipient  that  it  may 
request  a  hearing  before  the  Board;  and 

(4)  Is  sent  to  the  recipient  by  certified 
mail  with  return  receipt  requested. 

(20  U.S.C.  1234b  (a),  (b)) 

Application  for  a  Withholding  or 
Termination  Hearing 

§  100e.22  Filing  an  application  for  a 
withholding  or  termination  hearing. 

(a)  An  appellant  seeking  a 
withholding  or  termination  hearing 
before  the  Board  shall  file  a  written 
application  with  the  Board  Chairperson 
within  30  calendar  days  after  the  date  it 
receives  the  written  notice. 

(b)  In  the  application  for  a 
withholding  or  termination  hearing,  the 
appellant  shall  attach  a  copy  of  the 
written  notice  and  shall,  to  the 
satisfaction  of  the  Board  Chairperson — 

(1)  Identify  the  issues  and  facts  in 
dispute;  and 

(2)  State  the  appellant's  position, 
together  with  the  pertinent  facts  and 
reasons  supporting  that  position. 

§  1 0Oe.23  Acceptance  of  the  application. 

(a)  If  an  application  is  filed  that  meets 
the  requirements  of  §100e.22  (Filing  an 
application  for  a  withholding  or 
termination  hearing),  the  Board 
Chairperson  issues  a  notice  of  the 
acceptance  of  the  application  to  the 
appellant  and  the  authorized  OE  official 


who  issued  the  notice  of  the  intent  to 
withhold  or  terminate. 

(b)  The  Board  Chairperson  publishes  a 
notice  of  acceptance  of  the  application 
in  the  Federal  Register  prior  to  the 
scheduling  of  initial  proceedings. 

(c)  If  an  acceptable  application  is 
filed,  the  Board  Chairperson  refers  the 
appeal  to  a  Panel,  arranges  for  the 
scheduling  of  a  hearing,  and  forwards  to 
the  Panel  and  the  parties  an  initial 
hearing  record  that  includes — 

(1)  The  written  notice; 

(2)  The  application  for  a  hearing;  and 

(3)  Other  relevant  documents. 

§  1 0Oe.24  Rejection  of  the  application. 

(a)  If  the  Board  Chairperson 
determines  that  an  application  for  a 
withholding  or  termination  hearing  does 
not  satisfy  the  requirements  of  §100e.22 
(Filing  an  application  for  a  withholding 
or  termination  hearing),  the  Board 
Chairperson  returns  the  application  to 
the  appellant,  together  with  the  reasons 
for  the  rejection,  by  certified  mail  with 
return  receipt  requested. 

(b)  The  appellant  has  20  calendar 
days  after  the  date  it  receives  the  notice 
of  rejection  to  file  an  acceptable 
application. 

(c)  If  an  application  is  rejected  two 
times,  OE  takes  appropriate 
administrative  action  to  withhold  or 
terminate  funds. 

(20  U.S.C.  1234b(b)) 

Suspension  of  Payments 

§  100e.25  Written  notice  of  an  intent  to 
suspend  funds. 

(a)  An  authorized  OE  official  may 
issue  to  the  recipient  a  written  notice  of 
an  intent  to  suspend  funds  during  the 
course  of  the  withholding  or  termination 
hearing. 

(b)  The  written  notice — 

(1)  Indicates  the  reasons  for  the 
suspension; 

(2)  Advises  the  recipient  that  the 
suspension  becomes  effective  10 
calendar  days  after  the  date  the 
recipient  receives  the  written  notice, 
unless  within  those  10  calendar  days  the 
recipient  requests  an  opportunity  to 
show  cause  why  payments  should  not 
be  suspended;  and 

(3)  Is  sent  by  certified  mail  with  return 
receipt  requested. 

§  100e.26  Request  to  show  cause. 

A  recipient  seeking  an  opportunity  to 
show  cause  why  payments  should  not 
be  suspended  shall  submit  a  written 
request  for  a  show  cause  hearing  to  the 
authorized  OE  ofiicial  who  issued  the 
written  notice. 


§  100e.27  Show  cause  hearing. 

(a)  If  a  show  cause  hearing  is 
requested,  the  authorized  OE  official — 

(1)  Notifies  the  recipient  of  the  time 
and  place  for  the  hearing;  and 

(2)  Designates  a  person  to  conduct  the 
show  cause  hearing.  The  designee  does 
not  have  to  be  a  member  of  the  Board. 

(b)  At  the  show  cause  hearing,  the 
designee  considers  such  matters  as — 

(1)  The  necessity  for  the  suspension  of 
payments; 

(2)  Possible  factual  errors  in  the 
written  notice  of  the  intent  to  withhold 
or  terminate; 

(3)  The  nature  of  the  violation  charged 
in  the  written  notice  of  the  intent  to 
withhold  or  terminate;  and 

(4)  Hardship  resulting  from  the 
suspension. 

§  IOOe.28  Decision. 

(a)  The  designee  who  conducts  the 
show  cause  hearing — 

(1)  Decides  whether  there  should  be  a 
suspension  during  the  course  of  the 
withholding  or  termination  hearing;  and 

(2)  Issues  a  written  statement  of 
findings. 

(b)  The  designee’s  decision  is  not 
subject  to  review  by  the  Commissioner. 
(20  U.S.C.  1234(c)) 

§§  100e.29-100e.30  [Reserved] 

Subpart  D— Cease  and  Desist 

Written  Notice 

§  IOOe.31  Written  notice  of  a  cease  and 
desist  complaint 

(a)  An  authorized  OE  ofiicial  may 
issue  a  written  notice  of  a  cease  and 
desist  complaint  to  a  recipient  receiving 
funds  under  an  applicable  program.  The 
cease  and  desist  proceeding  may  be 
used  as  an  alternative  to  a  withholding 
or  termination  hearing. 

(b)  The  written  notice — 

(1)  States  the  facts  that  indicate  the 
recipient  failed  to  comply  substantially 
with  a  requirement  that  applies  to  the 
funds; 

(2)  Cites  the  requirement  that  is  the 
basis  for  the  alleged  failure  to  comply; 

(3)  Contains  a  notice  of  a  hearing  that 
is  to  be  held  at  least  30  calendar  days 
after  the  date  the  recipient  receives  the 
written  notice:  and 

(4)  Is  sent  to  the  recipient  by  certified 
mail  with  return  receipt  requested. 

(20  U.S.C.  1234c(a)) 

Hearing 

§  IOOe.32  Right  to  appear  at  the  cease 
and  desist  hearing. 

The  recipient  has  the  right  to  appear 
at  the  cease  and  desist  hearing,  which  is 
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held  before  a  Panel  of  the  Board  on  the 
date  specified  in  the  complaint. 

§  I00e.33  Opportunity  to  show  cause. 

At  the  hearing  the  recipient  shall  have 
the  opportunity  to  present  reasons  why 
a  cease  and  desist  order  should  not  be 
issued  by  the  Board  based  on  the 
violation  of  law  stated  in  the  complaint. 

(20  U.S.C.  1234c{b)) 

Order 

§  I00e.34  Written  report  and  order. 

If,  after  the  hearing,  the  Panel  decides 
that  the  recipient  has  violated  a  legal 
requirement  as  stated  in  the  complaint, 
the  Panel — 

(1)  Makes  a  written  report  stating  its 
findings  of  fact;  and 

(2)  Issues  a  cease  and  desist  order. 

(20  U.S.C.  1234c(c)) 

§§  100e.35-100e.40  [Reservad] 

Supart  E— Practice  and  Procedure 
General  Rules 

§  100e.41  Applicability  of  this  subpart 
This  subpart  applies  only  to 
proceedings  before  the  Board. 

§  100e.42  AppHcabHity  of  other  laws. 

(a)  Sections  554,  556,  and  557  of  the 
Administrative  Procedure  Act,  5  U.S.C^ 
apply  to  proceedings  before  the  Board 
with  respect  to — 

(1)  The  recipient  of  oral  or  written 
testimony; 

(2)  Notice  of  the  issues  to  be 
considered; 

(3)  The  right  to  counsel; 

(4)  Intervention  of  third  parties; 

(5)  Transcripts  of  proceedings;  and 

(6)  Other  matters  that  are  necessary 
to  carry  out  the  functions  of  the  Board. 

(b)  Other  provisions  of  the 
Administrative  Procedure  Act  and  the 
Federal  Rules  of  Civil  Procedure  do  not 
apply  to  proceedings  before  the  Board. 

§  lOOe.43  Intervention. 

(a)  A  person,  group,  or  agency  with  an 
interest  in  and  having  relevant 
information  about  the  final  audit 
determination,  an  intent  to  withhold  or 
terminate  funds,  or  a  cease  and  desist 
complaint  before  the  Board  may  file 
with  the  Board  Chairperson  an 
application  to  intervene. 

(b)  The  application  to  intervene  shall 
contain — 

(1)  A  statement  of  the  applicant’s 
interest;  and 

(2)  A  summary  of  the  relevant 
information. 

(c) (1)  If  the  application  is  filed  before 
a  case  is  assigned  to  a  Panel,  the  Board 
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Chairperson  decides  whether  to  approve 
the  application  to  intervene. 

(2)  If  the  application  is  filed  after  the 
Board  Chairperson  has  assigned  the 
case  to  a  Panel,  the  Panel  decides 
whether  to  approve  the  application  to 
intervene. 

(d)  The  Board  Chairperson  notities  the 
applicemt  seeking  to  intervene  and  the 
other  parties  of  the  approval  or 
disapproval  of  the  application  to 
intervene. 

(e)  If  an  application  to  intervene  is 
approved,  the  intervenor  becomes  a 
party  to  the  proceedings. 

S  100e.44  Representation  by  counseL 

Parties  may  be  represented  by 
coimsel. 

§  100e.45  Filing  of  documents. 

(a)  An  applicant  shall  file  with  the 
Board  Chairperson  one  copy  of  an 
application  for  review  or  to  intervene. 

(b)  Once  a  Panel  has  been  assigned, 
parties  shall — 

(1)  File  with  the  Board  Chairperson 
five  copies  of  all  written  motions, 
briefs — including  cited  materials  that 
are  not  readily  available — and  other 
documents;  and 

(2)  Provide  a  copy  to  each  of  the  other 
parties  to  the  proceedings. 

(c)  Parties  have  25  calendar  days  from 
the  date  of  receipt  of  any  motion  to  file  a 
response  with  the  Board  Chairperson, 
unless  the  Panel  Chairperson  grants  an 
extension  for  a  good  reason. 

(d)  The  date  of  filing  is  the  date  when 
the  document  is  postmarked  or  hand- 
delivered  to  the  Office  of  the  Board 
Chairperson.  If  a  scheduled  frling  date 
occurs  on  a  Saturday,  Sunday,  or 
Federal  holiday,  the  next  business  day 
is  the  date  of  Gling. 

§  100e.46  Availability  of  decisions. 

The  Board  Chairperson  maintains  the 
Gles  of  the  Board  and  makes  available 
to  the  public  upon  request  all  decisions 
of  the  Board. 

§  100e.47  Communications. 

No  party  shall  communicate  with  the 
Panel  or  Board  Chairperson  on  matters 
under  review,  except  minor  procedural 
matters,  unless  all  parties  to  the  case 
are  given — 

(a)  Timely  and  adequate  notice  of  the 
communication;  and 

(b)  Reasonable  opportunity  to 
respond. 

§  100e.43  Transcripts. 

The  Board  Chairperson  arranges  for 
the  preparation  of  transcripts  of  all 
proceedings  and  makes  copies  available 
to  the  Panel  members  and  to  the  parties. 
The  original  transcript  is  made  part  of 


the  record  and  retained  in  tiie  oGice  of 
the  Board  Chairperson. 

§  100e.49  Subpoenas. 

(a)  The  Panel  does  not  have  authority 
to  issue  subpoenas. 

(b)  If  requested  by  the  Panel,  OE 
provides  available  personnel  from  the 
Department  of  Health,  Education,  and 
Welfare  who  have  knowledge  about  the 
matter  under  review,  and  the  recipient 
shall  provide  available  personnel  who 
have  knowledge  about  ^e  matter  under 
review,  for  oral  or  written  examination. 

§  100e.S0  Exchange  of  Information. 

There  is  no  discovery  as  conducted 
under  the  Federal  Rules  of  Civil 
Procedure,  but  the  parties  are 
encouraged  to  exchange  relevant 
documents  or  information. 

§100e.S1  Evidence. 

The  Panel  accepts  any  evidence  that 
the  Panel  Gnds  is  relevant  and  material 
to  the  proceedings.  Parties  may  object  to 
evidence  they  consider  to  be  irrelevant, 
immaterial,  or  unduly  repetitious. 

§  100e.52  Panel  decisions. 

Decisions  of  the  Panel  are  made  by  a 
majority  of  the  Panel  members. 

S  I00e.53  Intermediate  review. 

The  parties  may  not  Gle  comments 
with  the  Commissioner  regarding 
matters  under  review  or  any  rulings  of  a 
Panel  until  the  Panel  has  reached  its 
decision.  (See  i  lOOe.81  (77te  Panel's 
decision)). 

(20  U.S.C.  1234(e)) 

§§  I00e.54-100e.60  [Reserved] 

Panel  Proceedings 

§  100e.61  Authority  and  responsibilities  of 
Panels. 

(a)  The  Panel  may  regulate  the  course 
of  the  proceedings  and  the  conduct  of 
the  parties  during  the  proceedings.  'The 
Panel  takes  all  steps  necessary  to 
conduct  a  fair  and  impartial  proceeding, 
to  avoid  delay  and  to  maintain  order, 
including  the  following: 

(1)  The  Panel  may  hold  conferences  or 
other  types  of  proceedings  it  feels 
appropriate  to  clarify,  simplify,  or  define 
the  issues,  or  to  consider  other  matters 
that  may  aid  in  the  disposition  of  an 
appeal. 

(2)  The  Panel  may  require  parties  to 
state  their  positions  and  to  provide  all  or 
part  of  the  evidence  in  writing.  . 

(3)  The  Panel  may  require  parties  to 
present  testimony  ^oujgh  afGdavits  and 
to  conduct  cross-examination  through 
interrogatories. 


* 
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§§  100e.63>100e.70  [Reserved] 
Presentation  of  Case 


(4)  The  Panel  may  direct  the  parties  to 
exchange  evidence  and  lists  of 
witnesses  and  send  copies  to  the  Panel. 

(5)  The  Panel  may  rule  on  motions  and 
other  issues  at  any  stage  of  the 
proceedings. 

(6)  The  Panel  may  establish  rules  for 
media  coverage  of  the  proceedings. 

(7)  The  Panel  may  examine  witnesses. 

(8)  The  Panel  may  receive,  rule  on, 
exclude,  or  limit  evidence  at  any  stage 
of  the  proceedings. 

(9)  The  Panel  may  set  the  time  limits 
for  submission  of  written  documents. 

(10)  The  Panel  limits  the  scope  of  any 
exchange  of  information  (see  §  lOOe.50 
{Exchange  of  information])  to  matters 
relevant  to  the  issues  in  the  appeal. 

(11)  The  Panel  may  end  an  appeal  and 
issue  a  decision  against  a  party  if  that 
party  does  not  meet  the  time  limits  set 
by  the  Panel  or  otherwise  delays  the 
appeal. 

(b)  The  Panel  may  interpret  applicable 
statutes  and  regulations  but  may  not 
waive  them  or  rule  on  their  validity. 

S  100e.62  Conferences. 

(a)  A  party  may  request  a  conference 
with  the  Panel  members  and  other 
parties  except  in  the  case  of  a  show 
cause  proceeding.  The  Panel 
Chairperson  decides  whether  a 
conference  is  necessary.  At  a 
conference,  the  Panel  and  the  parties 
may  consider  such  subjects  as — 

(1)  Narrowing  and  clarifying  issues; 

(2)  Assisting  the  parties  in  reaching 
agreements  and  stipulations; 

(3)  Clarifying  the  positions  of  the 
parties; 

(4)  Presenting  the  direct  case  of  the 
parties  in  writing,  in  whole  or  in  part,  or 
conducting  an  oral  proceeding  or 
evidentiary  hearing; 

(5)  Setting  the  dates  for  the  exchange 
of  Witten  documents,  the  receipt  of 
comments  from  the  parties  on  the  need 
for  an  evidentiary  hearing  or  oral 
argument,  and  further  proceedings 
before  the  Panel;  and 

(6)  Requesting  the  names  of  witnesses 
each  party  wishes  to  present  at  an 
evidentiary  hearing  and  estimates  of 
time  for  each  presentation. 

(b)  At  a  conference  the  parties  shall 
be  prepared  to  respond  to  the  subjects 
listed  in  paragraph  (a). 

(c)  Following  a  conference  the  Panel 
may  issue  a  written  statement 
describing  the  issues  raised,  the  action 
taken,  and  the  stipulations  and 
agreements  reached  by  the  parties. 

(20  U.S.C  1234(e)) 


§  100e.71  Written  submissions  normally 
required. 

The  parties  shall  present  their 
positions  through  briefs  and  the 
submission  of  other  documents,  unless 
the  Panel  determines  that  an  evidentiary 
hearing  or  oral  argument  is  also  needed 
to  clarify  the  positions  of  the  parties. 

S  100e.72  Notice  of  an  evidentiary  hearing 
or  oral  proceeding. 

If  the  Panel  decides  that  an 
evidentiary  hearing  or  oral  proceeding  is 
necessary,  the  Panel  Chairperson  sends 
written  notice  of  this  decisison  to  all 
parties.  The  notice  states  the  time  and 
place  of  the  proceeding  and  the  issues  to 
be  considered. 

§  100a.73  Conduct  of  an  evidentiary 
hearing  or  oral  proceeding. 

An  evidentiary  hearing  or  oral 
proceeding  may  be  conducted  by  two 
Panel  members. 

(20  U.S.C.  1234(e)) 

§§  100e.74-100e.80  (Reserved] 

Subpart  F— Decisions  and  Orders 

Final  Audit  Determinations, 
Withholdings  and  Terminations 

§  100e.81  The  Panel’s  decision. 

The  Panel  issues  a  decision  in  the 
appeal  from  the  Rnal  audit 
determination  or  the  intent  to  withhold 
or  terminate  funds.  The  Board 
Chairperson  submits  the  Panel’s 
decision  to  the  Commissioner  and  sends 
a  copy  to  each  party  by  certified  mail 
with  return  receipt  requested. 

S  100e.82  Opportunity  to  comment  cn  the 
Panel’s  decision. 

(a)  Initial  comments  and 
recommendations.  Each  party  has  the 
opportunity  to  Ble  comments  and 
recommendations  on  the  Panel’s 
decision  with  the  Commissioner  within 
25  calendar  days  of  the  date  the  party 
receives  the  Panel's  decision.  The  Board 
Chairperson  may  extend  the  period  for 
comments  if  a  party  gives  a  good  reason 
for  the  extension. 

(b)  Responsive  comments  and 
recommendations.  The  Board 
Chairperson  sends  a  copy  of  a  party’s 
comments  and  recommendations  to 
each  of  the  other  parties  by  certiHed 
mail  with  return  receipt  requested.  Each 
party  may  submit  responsive  comments 
and  recommendations  within  10 
calendar  days  of  the  date  the  party 
receives  the  comments  and 
recommendations. 


§  100e.83  'The  Commissioner’*  decision. 

(a)  The  Panel’s  decision  becomes  the 
final  decision  of  the  Commissioner  60 
calendar  days  after  the  date  the 
recipient  receives  the  Panel’s  decision, 
unless  the  Commissioner  modifies  or 
sets  aside  the  Panel’s  decision  as  clearly 
erroneous,  or  the  recipient  files  a 
petition  for  judicial  review,  within  those 
60  days.  (See  Appendix  B,  section  455  of 
the  General  Education  Provisions  Act 
for  a  discussion  of  judicial  review.) 

(b)  If  the  Commissioner  modifies  or 
sets  aside  the  Panel’s  decision  within 
the  60  days,  the  Commissioner  issues  a 
decision  that — 

(1)  Includes  a  statement  of  the  reasons 
for  this  action;  and 

(2)  Becomes  the  Commissioner’s  final 
decision  60  calendar  days  after  it  is 
issued. 

(c)  The  Board  Chairperson  sends  a 
copy  of  the  Commissioner’s  final 
decision  and  statement  of  reasons,  or  a 
notice  that  the  Panel’s  decision  has 
become  the  Commissioner’s  Bnal 
decision,  to  the  Panel  and  to  each  of  the 
parties. 

(d)  The  final  decision  of  the 
Commissioner  is  the  final  decision  of  the 
Department  of  Health,  Education,  and 
Welfare. 

(20  U.S.C  1234a(d).  1234b(d).  1234d) 

§  100e.84  Collection. 

(a)  If  the  tinal  decision  of  the 
Commissioner  sustains  the  final  audit 
determination  or  the  intent  to  withhold 
or  terminate  funds,  OE  takes  immediate 
steps  to  collect  the  debt  or  withhold  or 
terminate  funds. 

(b)  If  a  refund  is  required,  the 
appellant  shall  take  the  necessary  steps 
to  repay  OE  on  a  timely  basis. 

Cease  and  Desist 

§  IOOe.85  The  cease  and  desist  report  and 
order. 

(a)  If  the  Panel  issues  a  cease  and 
desist  report  and  order  (described  in 
S  lOOe.34  (Written  report  and  order)], 
die  Board  Chairperson  sends  the  report 
and  order  to  the  SEA  or  LEA  by  certified 
mail  with  return  receipt  requested. 

(b)  The  order  becomes  final  60 
calendar  days  after  the  date  the  order  is 
received  by  the  SEA  or  LEA,  unless  the 
SEA  or  LEA  files  a  petition  for  judicial 
review  within  those  60  days.  (Siee 
Appendix  B,  section  455  of  the  General 
Education  Provisions  Act  for  a 
discussion  of  judicial  review.)  The  order 
is  not  subject  to  review  by  the 
Commissioner. 

(20  U.S.C.  1234c(d).  1234d) 
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§§  100e.86-100«  90  [Reserved] 

Appendix  A 

State-Administered  Programs  within  the 
Audit  Appeal  Jurisdiction  of  the  Education 
Appeal  Board:  (a)  Programs  referred  to  in 
section  452  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1234a); 

(1)  Financial  assistance  to  State  and  local 
educational  agencies  under  title  I  of  the 
Elementary  and  Secondary  Education  Act  of 
1965  (20  U.S.C.  2701). 

(2)  Financial  assistance  for  school  library 
resources,  textbooks  and  other  instructional 
materials  under  title  II  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (as  in  effect 
September  30. 1976)  (20  U.S.C.  821). 

(3)  State  basic  skills  improvement 
programs  under  title  Il-B  of  the  Elementary 
and  Secondary  Education  Act  of  1965 

(20  U.S.C.  2901). 

(4)  Supplementary  educational  centers  and 
services;  guidance,  counseling,  and  testing 
under  title  III  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (as  in  effect 
September  30, 1978)  (20  U.S.C.  841). 

(5)  Instructional  materials  and  school 
library  resources;  improvement  in  local 
educational  practices;  and  guidance, 
counseling,  and  testing  under  title  IV  of  the 
Elementary  and  Secondary  Education  Act  of 
1965  (20  U.S.C.  1601). 

(6)  Community  schools  programs  under  title 
VIO  of  the  Elementary  and  Secondary 
Education  Act  of  1965  (except  sections  809- 
813)  (20  U.S.C.  3281). 

(7)  Gifted  and  talented  children  programs 
under  title  IX  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (20  U.S.C. 
3311). 

(8)  Assistance  to  States  for  education  of 
handicapped  children  under  part  B  of  the 
Education  of  the  Handicapped  Act  (20  U.S.C. 
1411). 

(9)  State  adult  education  programs  under 
the  Adult  Education  Act  (except  sections  309, 
314,  and  318)  (20  U.S.C.  1201). 

(10)  Financial  assistance  for  strengthening 
instruction  in  science,  mathematics,  modem 
foreign  languages,  and  other  critical  subfects 
under  title  UI-A  of  the  National  Defense 
Education  Act  of  1958  (except  section  305) 

(20  U.S.C.  441). 

(11)  Programs  under  the  Career  Education 
Incentive  Act  (except  sections  10, 11.  and  12) 
(20  U.S.C.  2601). 

(12)  Programs  under  title  II  of  the  Indochina 
Refugee  Children’s  Assistance  Act  (20  U3XI 
1211b). 

(13)  Programs  under  title  VL  part  A  of  the 
Higher  Education  Act  (20  U.S.C  1121). 

(14)  Educational  information  centers 
programs  under  section  418  A  and  B  of  the 
Higher  Education  Act  (20  U.S.C.  1070d-2). 

(b)  Programs  designated  by  the 
Commissioner  as  being  within  the  audit 
appeal  jurisdiction  of  the  Education  Appeal 
Board; 

(1)  Vocational  education  programs  under 
the  Vocational  Education  Act  of  1963;  part  A 
of  title  I  (State  vocational  education 
programs)  (20  U.S.C.  2301). 

(2)  Community  service  and  continuing 
education  programs  under  part  A  of  title  I  of 


the  Higher  Education  Act  of  1965  (  except 
sections  106,  lia  and  111)  (20  U.S.C.  1001). 

(3)  Programs  under  the  Library  Services 
and  Construction  Act  (20  U.S.C.  351). 

APPENDIX  B.— GENERAL  EDUCATION 
PROVISIONS  ACT 

“Part  E — Enforcement 

“Education  Appeal  Board 

“Sec.  451.  (a)  The  Commissioner  shall 
establish  in  the  Office  of  Education  an 
Education  Appeal  Board  (hereinafter  in  this 
part  referred  to  as  the  ‘Board’)  the  functions 
of  which  shall  be  to  conduct — 

“(1)  audit  appeal  hearings  pursuant  to 
section  452  of  this  Act 
“(2)  withholding  hearings  pursuant  to 
section  453  of  this  Act 
“(3)  cease  and  desist  hearings  pursuant  to 
section  454  of  this  Act  and 
’’(4)  other  proceedipgs  designated  by  the 
Commissioner. 

“(b)  The  members  of  the  Board  shall  be 
designated  by  the  Secretary,  in  consultation 
with  the  Assistant  Secretary  for  Education 
and  the  Commissioner,  and  may  include 
individuals  who  are  officers  or  employees  of 
the  United  States,  as  well  as  individuals  who 
are  not  full-time  employees  of  the  Federal 
Government 

“(c)  The  Board  shall  be  composed  of  not 
less  than  fifteen  nor  more  than  thirty 
members,  of  whom  no  more  than  one-third 
shall  be  officers  or  employees  of  the 
Department  The  Secretary  shaU  designate 
one  of  the  members  of  the  Board  to  be  die 
Chairman. 

“(4)  for  the  purposes  of  conducting 
hearings  as  provided  in  subsection  (a)  the 
Chairman  may  appoint  hearing  panels  of  not 
less  than  three  members  of  the  ^ard.  or  the 
Chairman  may  designate  the  entire  Board  to 
sit  as  a  panel  for  any  case  or  class  of  cases. 
On  any  such  panel-- 
“(1)  the  majority  of  members  shall  not  be 
individuals  in  the  full-time  employment  of  die 
Federal  Government, 

“(2)  the  membership  shall  not  include  any 
individual  who  is  a  party  to,  or  has  any 
responsibility  for.  any  particular  matter 
assigned  to  that  panel,  and 
“(3)  the  Chairman  of  the  Board  shall 
designate  one  member  of  each  such  panel  to 
be  the  presiding  officer. 

“(e)  The  proceedings  of  the  Board  shall  lie 
omducted  according  to  such  rules  as  the 
Commissioner  shall  prescribe  by  regulation 
in  conformance  with  the  rules  relating  to 
hearings  in  title  5.  United  States  Code, 
sections  554, 556,  and  557  respecting — 

“(1)  the  receipt  of  oral  or  written  testimony, 
“(2)  notice  of  the  issues  to  be  considered, 
“(3)  the  ri^t  to  counsel, 

“(4)  intervention  of  third  parties, 

“(5)  transcripts  of  proceedings,  and 
“(6)  such  othm*  matters  as  may  be 
necessary  to  carry  out  the  functions  of  the 
Board. 

“(f)  If  there  has  lieen  established  within  the 
Department  of  Health,  Education,  and 
Welfare  an  appeal  board  which  the 
Commissioner  determines  is  capable  of 
carrying  out  the  functions  of  the  Board 
established  under  this  section,  he  may,  with 


the  approval  of  the  Secretary,  designate  such 
Department  appeal  board  to  carry  out  the 
functions  of  tUs  section. 

“Audit  determinations 

“Sec.  452.  (a)  Whenever  the  Commissioner 
determines  that  an  expenditure  not  allowable 
under  a  program  listed  in  section  435(a)  of 
this  title,  or  conducted  under  title  VI  and  title 
VII  of  the  Elementary  and  Secondary 
Education  Act  of  1965  or  under  the 
Emergency  School  Aid  Act  has  been  made 
by  a  State  or  by  a  local  educational  agency, 
or  that  a  State  or  local  educational  agency 
has  otherwise  failed  to  discharge  its 
obligation  to  account  for  funds  under  any 
such  program,  the  Commissioner  shall  give 
such  State  or  local  educational  agency 
written  notice  of  a  final  audit  determination, 
and  he  shall  at  the  same  time  notify  such 
State  or  agency  of  its  right  to  have  such 
determination  reviewed  by  the  Board. 

“(b)  A  State  or  a  local  educational  agency 
that  has  received  written  notice  of  a  final 
audit  determination  and  that  desires  to  have 
such  determination  reviewed  by  the  Board 
shall  submit  to  the  Board  an  application  for 
review  not  later  than  thirty  days  after  receipt 
of  notification  of  the  final  audit 
detenninatkHi.  The  application  for  review 
shall  be  in  the  form  and  contain  the 
information  specified  by  the  Board.  The 
Board  shall  return  to  the  Commissioner  for 
such  action  as  he  deems  appropriate  any 
final  audit  determination  whic^  in  the 
judgment  of  the  Board,  contains  insufficient 
detail  to  identify  with  particularity  those 
expenditures  which  are  not  allowable.  Unless 
the  Board  determines  that  a  final  audit 
determination  lacks  sufficient  detail,  the 
burden  shall  be  upon  the  State  or  local 
educational  agency  to  demonstrate  the 
allowability  of  expenditures  disallowed  in 
the  final  audit  determination. 

“(c)  When  a  State  or  a  local  educational 
agency  has  submitted  an  application  for 
review  with  respect  to  a  final  audit 
determinatkm,  no  action  shall  be  taken  by 
the  Commissioner  to  collect  the  amount 
determined  to  be  owing  until  the  Board  has 
issued  a  final  decision  upholding  the  audit 
determination  as  to  aU  or  any  part  of  sudi 
amount  The  filing  of  such  an  application 
shall  not  affect  the  authority  of  the 
Commissioner  to  take  any  other  adverse 
action  against  such  State  or  agency  under 
this  part. 

“(d)  A  decision  of  the  Board  with  respect  to 
an  application  for  review  under  this  section 
shall  become  final  unless  urithin  sixty  days 
following  receipt  by  the  State  or  by  the  local 
educational  agency  of  written  notice  of  the 
decision — 

“(1)  the  Commissioner  for  good  cause 
shown,  modifies  or  sets  aside  the  decision,  in 
whole  or  in  part,  in  which  case  the  decision 
dial!  become  final  sixty  days  after  such 
action  by  the  Commissioner,  or 

“(2)  the  State  or  the  local  educational 
agency  files  a  petition  for  judicial  review  as 
provided  in  section  455  of  this  Act 

“(c)  A  final  audit  determination  by  the 
Commissioner  under  subsection  (a)  urifii 
respect  to  which  review  has  not  been 
requested  pursuant  to  subsection  (b).  or  a 
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final  decision  of  the  Board  under  this  section 
upholding  a  Bnal  audit  determination  against 
a  State  or  a  local  educational  agency  shall 
establish  the  amount  of  the  audit 
determination  as  a  claim  of  the  United  States 
which  the  State  or  the  local  educational 
agency  shall  be  required  to  pay  to  the  United 
States  and  which  may  be  collected  by  the 
Commissioner  in  accordance  with  the  Federal 
Claims  Collection  Act  of  1966. 

‘•(f)(1)  Notwithstanding  any  other  provision 
of  law,  the  Commissioner  may,  subject  to  the 
notice  requirements  of  paragraph  (2), 
compromise  any  claim  established  under  this 
section  for  which  the  initial  determination 
was  foimd  to  be  not  in  excess  of  $50,000, 
where  the  Commissioner  determines  that  (A) 
the  collection  of  any  or  all  of  the  amount 
thereof  would  not  be  practical  or  in  the  public 
interest  and  (B)  the  practice  which  resulted 
in  the  claim  has  been  corrected  and  will  not 
reciu’. 

“(2)  Not  less  than  forty-five  days  prior  to 
the  exercise  of  the  authority  to  compromise  a 
claim  pursuant  to  paragraph  (1),  the 
Commissioner  shall  publish  in  the  Federal 
Register  a  notice  of  his  intention  to  do  so. 

Su^  notice  shall  provide  interested  persons 
an  opportunity  to  comment  on  any  proposed 
action  under  this  subsection  through  the 
submission  of  written  data,  views,  or 
arguments. 

“(g)  No  State  and  no  local  educational 
agency  shall  be  liable  to  refund  any  amount 
expended  under  an  applicable  program  which 
is  determined  to  b£  unauthorized  by  law  if 
that  expenditiue  was  made  more  than  five 
years  before  that  State  or  local  educational 
agency  is  given  the  notice  required  by 
subsection  (a). 

"(h)  The  ^cretary  shall  employ,  assign,  or 
transfer  sufficient  professional  personnel  to 
ensure  that  all  matters  brought  before  the 
Board  may  be  dealt  with  in  a  timely  manner. 

“Withholdings 

“Sec.  453.  (a)  Whenever  the  Commissioner 
has  reason  to  believe  that  any  recipient  of 
funds  under  any  applicable  program  (other 
than  a  program  to  which  regulations 
promulgated  under  section  497A  of  the  Higher 
Education  Act  of  1965  apply),  has  failed  to 
comply  substantially  with  any  requirement  of 
law  applicable  to  such  funds,  he  shall  notify 
such  recipient  in  writing  of  his  intention  to 
withhold,  in  whole  or  in  part,  further 
payments  under  such  program,  including 
payments  for  State  or  local  administrative 
costs,  until  he  is  satisfied  that  the  recipient 
no  longer  fails  to  comply  with  such 
assurances  or  other  terms. 

“(b)  The  notiHcation  required  under 
subsection  (a)  shall  state  (1)  the  facts  upon 
which  the  Commissioner  has  based  his  belief 
and  (2)  a  notice  of  opportunity  for  a  hearing 
to  be  held  on  a  date  at  least  thirty  days  after 
the  notification  has  been  sent  to  the  recipient. 
The  hearing  shall  be  held  before  the  Board 
and  shall  be  conducted  in  accordance  with 
rules  prescribed  pursuant  to  section  451(e)  of 
this  Act. 

“(c)  Pending  the  outcome  of  any  proceeding 
initiated  under  this  section,  the 
Commissioner  may  suspend  payments  to 
such  a  recipient,  after  such  recipient  has  been 


given  reasonable  notice  and  opportunity  to 
show  cause  why  such  action  should  not  be 
taken. 

“(d)  The  decision  of  the  Board  in  any 
procuring  brought  under  this  section  shall 
become  final  unless  within  sixty  days 
following  receipt  by  the  recipient  of  written 
notice  of  the  decision — 

“(1)  the  Commissioner  for  good  cause 
shown,  modifies,  or  sets  aside  the  decision  in 
whole  or  in  part,  in  which  case  the  decision 
as  modified  shall  become  Bnal  sixty  days 
after  such  action  by  the  Commissioner,  or 

“(2)  the  recipient  files  a  petition  for  judicial 
review  as  provided  in  section  455  of  this  Act. 

^  “Cease  and  desist  orders 

“Sec.  451.  (a)  Whenever  the  Commissioner 
has  reason  to  believe  that  any  State  or  any 
local  educational  agency  that  receives  funds 
under  any  applicable  program  has  failed  to 
comply  substantially  with  any  requirement  of 
law  applicable  to  such  funds,  in  lieu  of 
proceeding  under  section  453  of  this  Act,  the 
Commissioner  may  issue  and  cause  to  be 
served  upon  such  State  or  upon  such  local 
educational  agency  a  complaint  (1)  stating 
the  charges  upon  which  his  belief  is  based, 
and  (2)  containi.ig  a  notice  of  a  hearing  to  be 
held  before  the  Board  on  a  date  at  least  thirty 
days  after  the  service  of  that  complaint. 

“(b)  The  State  or  the  local  educational 
.agency  upon  which  such  a  complaint  has 
been  served  shall  have  the  right  to  appear 
before  the  Board  on  the  date  specified  and  to 
show  cause  why  an  order  should  not  be 
entered  by  the  Board  requiring  such  State  or 
such  local  educational  agency  to  cease  and 
desist  from  the  violation  of  law  charged  in 
the  complaint. 

"(c)  The  testimony  in  any  hearing  held 
under  this  section  shall  be  reduced  to  writing 
and  Bled  with  the  Board.  If  upon  that  hearing 
the  Board  shall  be  of  the  opinion  that  the 
State  or  the  local  educational  agency  is  in 
violation  of  any  requirement  of  law  as 
charged  in  the  complaint,  it  shall  make  a 
report  in  writing  stating  its  Bndings  of  fact 
and  shall  issue  and  cause  to  be  served  upon 
the  State  or  the  local  educational  agency  an 
order  requiring  the  State  or  the  local 
educational  agency  to  cease  and  desist  from 
the  practice,  policy,  or  procedure  which 
resulted  in  such  violation. 

“(d)  The  report  and  order  of  the  Board  shall 
become  Bnal  on  the  sixtieth  day  following  the 
date  upon  which  the  order  of  the  Board  was 
served  upon  the  State  or  the  local 
educational  agency  unless  before  that  day 
the  State  or  local  educational  agency  files  a 
petition  for  judicial  review  as  provided  in 
section  455  of  this  Act. 

“(e)  A  Bnal  order  of  the  Board  under  this 
section  may  be  enforced,  as  determined  by 
the  Commissioner,  by — 

“(1)  the  withholding  of  any  portion  of  the 
amount  payable,  including  amounts  payable 
for  administrative  costs,  under  the  affected 
program  to  the  State  or  the  local  educational 
agency  against  which  the  Bnal  order  has 
been  issued,  or 

“(2)  the  Commissioner  certifying  the  facts 
to  the  Attorney  General  whose  duty  it  shall 
be  to  cause  appropriate  proceeding  to  be 
brought  for  the  enforcement  of  the  order. 


“Judicial  review 

“Sec.  455.  (a)  Any  recipient  of  funds  under 
an  applicable  program  that  would  be 
adversely  affected  by  any  action  under 
section  452,  453,  or  454  of  this  Act,  and  any 
State  entitled  to  receive  funds  under  a 
program  listed  in  section  435(a]  of  this  title 
whose  application  therefor  has  been 
disapproved  by  the  Commissioner,  shall  be 
entitled  to  judicial  review  of  such  action  in 
accordance  with  the  provision  of  this  section. 

“(b)  Any  State,  local  educational  agency,  or 
other  recipient  entitled  to  judicial  review 
under  subsection  (a)  that  desires  such  review 
of  any  action  by  the  Commissioner  or  the 
Board  qualifying  for  review  under  this  section 
shall,  within  sixty  days  of  that  action,  Ble 
with  the  United  States  Court  of  Appeals  for 
the  circuit  in  which  that  State,  local 
educational  agency,  or  other  recipient  is 
located,  a  petition  for  review  of  such  action. 

A  copy  of  the  petition  shall  be  forthwith 
transmitted  by  the  clerk  of  the  court  to  the 
Commissioner.  The  Commissioner  thereupon 
shall  Ble  in  the  court  the  record  of  the 
proceedings  on  which  the  action  was  based, 
as  provided  in  section  2112  of  title  28,  United 
States  Code. 

“(c)  The  Bndings  of  fact  by  the  Board,  if 
supported  by  substantial  evidence,  shall  be 
conclusive;  but  the  court,  for  good  cause 
sho%vn,  may  remand  the  case  to  the  Board  to 
take  further  evidence,  and  the  Board  may 
thereupon  make  new  or  modiBed  Bndings  of 
fact  and  may  modify  its  previous  action,  and 
shall  certify  to  the  court  the  record  of  the 
further  proceedings.  Such  new  or  modiBed 
Bndings  of  fact  shall  likewise  be  conclusive  if 
supported  by  substantial  evidence. 

“(d)  The  court  shall  have  jurisdication  to 
a^irm  the  action  of  the  Board  or  the 
Commissioner  or  to  set  it  aside,  in  whole  or 
in  part.  The  judgment  of  the  court  shall  be 
subject  to  review  by  the  Supreme  Court  of  the 
United  States  upon  certiorari  or  certiBcation 
as  provided  in  section  1251  of  title  28,  United 
States  Code. 

"Use  of  recovered  funds 

“Sec.  456.  (a)  Whenever  the  Commissioner 
has  recovered  funds  following  a  Bnal  audit 
determination  with  respect  to  any  applicable 
program,  he  may  consider  those  funds  to  be 
additional  funds  available  for  that  program 
and  may  arrange  to  repay  to  the  State  or  the 
local  agency  afrected  by  that  action  not  to 
exceed  75  percent  of  those  fimds  upon  his 
determination  that — 

“(1)  the  practices  or  procedures  of  the  State 
or  local  agency  that  resulted  in  the  audit 
determination  have  been  corrected,  and  that 
the  State  or  the  local  agency  is  in  all  other 
respects  in  compliance  with  the  requirement 
of  that  program; 

“(2)  the  State  or  the  local  agency  has 
submitted  to  the  Commissioner  a  plan  for  the 
use  of  those  funds  pursuant  to  the 
requirements  of  that  program  and,  to  the 
extent  possible,  for  the  beneBt  of  the 
population  that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditures  that 
resulted  in  the  audit  exception;  and 

“(3)  the  use  of  those  funds  in  accordance 
with  that  plan  would  serve  to  achieve  the 
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purposes  of  the  program  under  which  the 

funds  were  originally  granted.  ^ 

“(b)  Any  payments  by  the  Commissioner 
under  this  section  shall  be  subject  to  such 
other  conditions  as  the  Commissioner  deems 
necessary  to  accomplish  the  purposes  of  the 
affected  programs,  including — 

“(1)  the  submission  of  periodic  reports  on 
the  use  of  funds  provided  under  this  section: 
and  * 

“(2)  consultation  by  the  State  or  local 
agency  with  parents  or  representatives  of  the 
population  that  will  beneht  from  the 
payments. 

"(c)  Notwithstanding  any  other  provisions 
of  law,  the  Commissioner  may  authorize 
amounts  made  available  under  this  section  to 
remain  available  for  expenditure,  subject  to 
such  conditions  as  he  deems  appropriate,  for 
up  to  three  fiscal  years  following  the  fiscal 
year  in  which  the  audit  determination 
referred  to  in  subsection  (a)  was  made. 

"(d)  At  least  thirty  days  prior  to  entering 
into  an  arrangement  under  this  section,  the 
Commissioner  shall  publish  in  the  Federal 
Register  a  notice  of  his  intent  to  do  so  and  the 
terms  and  conditions  under  which  payments 
will  be  made.  Interested  persons  shall  have 
an  opportimity  for  at  least  thirty  days  to 
submit  comments  to  the  Commissioner 

regarding  the  proposed  arrangement.”.  i 

(FR  Doc.  79-1S9I4  Filed  5-24-79;  8:45  am] 
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